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WRIGHT V SECRETARY OF STATE FOR HEALTH
HOUSE OF LORDS  21 JANUARY 2009

The House of Lords has allowed the appeal by 4 Claimants from the decision of the Court of Appeal which had partly allowed an appeal by the Secretary of State for Health from the decision of Stanley Burnton J.  The House of Lords has restored the Order of Stanley Burnton J and made a declaration of incompatibility between Section 82 of the Care Standards Act 2000 and the European Convention on Human Rights.  Martin Spencer QC and Jamie Carpenter, instructed by the legal department of the Royal College of Nursing (Helen Caulfield) appeared for the successful Claimants.

The case concerned the system whereby the Secretary of State keeps a list of those deemed to be unsuitable to work with vulnerable adults, known as the “Protection of Vulnerable Adults” (“POVA”) list.  Upon a referral from an employer or ex-employer, where the qualifying conditions are met the care worker is provisionally listed (carrying with it the full consequences of final listing) and then representations are sought form the care worker in question.  Very often, when the care worker has the opportunity to put his/her side, the listing is not confirmed and his/her name is removed from the POVA list.  However, this process may take a number of months, and in the meantime the worker may well have lost his/her employment.  It was successfully argued on behalf of the Claimants that this process, contained in section 82 of the Care Standards Act 2000, engaged and breached both Articles 6 and 8 of the Convention.  Stanley Burnton J had made a declaration of incompatibility.  The Court of Appeal, finding only a breach of Article 6, had felt able to “read down” the Act (pursuant to section 3 of the Human Rights Act 1998) to make it compatible with the Convention by giving the care worker a limited right to be heard except in urgent cases.  The House of Lords disagreed that the Act could be “read down” in this way, and restored the declaration of incompatibility.
This decision has potentially wide significance.  First, it means that all those who have been provisionally placed on the POVA list might be able to argue that such listing, which is a pre-requisite to final listing, was in breach of their rights under the Convention.  Those who were not confirmed on the list, or those who were removed from the list after an appeal to the Care Standards Tribunal, may therefore have a right to damages.  Sixty or more applications to the European Court of Human Rights for damages have been awaiting this decision of the House of Lords and will now be activated.
Secondly, the decision has similar implications for those placed on the Protection of Children (“POCA”) list, the process under POCA being essentially the same as that under POVA.

Finally, the decision has potential ramifications for the Safeguarding Vulnerable Groups Act, the legislation not yet in force which the government hopes to implement to replace POVA and POCA.  The government will need to study the judgment in Wright in order to ascertain whether the procedures they propose to put in place similarly fall foul of the rights protected under the Convention as interpreted by the House of Lords.  The judgment is an embarrassment for the government and a significant victory for care workers up and down the country, thanks to the perseverance  and dedication of the Royal College of Nursing, which warned of these possible consequences when the bill which introduced the Care Standards Act was still in the Committee stage.
