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__________________________________________________________
WHISTLEDOWN THE WIND – REPORTING CONCERNS:
PUBLIC INTEREST AND PROFESSIONAL STANDARDS
___________________________________________________________

1.	The first part of the title of this talk is both the name of a film starring Hayley Mills and a musical by Andrew Lloyd Webber. It is a story that contrasts innocent faith and suspicion. The lyrics of the title song begin: “whistle down the wind, let your voices carry, drown out all the rain, light a patch of darkness, treacherous and scary. “ The beliefs underpinning the actions of the whistleblower are invariably to cast light on bad practice but reporting concerns has often been seen to be treacherous and the consequences scary. Despite the Public Interest Disclosure Act 1998, whistleblowing remains an unpopular practice amongst employers and employees alike. During the course of this paper I will seek to explore the history of reporting concerns within the context of the healthcare sector and look at the current position including the recent case of Hayward v NMC.

2.	Reporting concerns about professional colleagues is a relatively recent phenomenon. Certainly, the evidence before The Shipman Inquiry was that the culture within the healthcare profession remained resistant to reporting colleagues for clinical errors.  The evidence adduced of decision-making showed inconsistent application of the principles adopted. The change in the approach of healthcare regulators to reporting concerns was certainly more apparent than actual in the period before the publication of the report of the Bristol Inquiry. The extent to which there has been a change of attitude within the professions since is more difficult, certainly for lawyers, to judge. However, there is an acknowledgment by all involved within the healthcare sector and their regulation that the underlying objectives in reporting concerns are patient safety and the restoration of the trust and confidence of the public in the professions themselves.

3.	By way of example the publications of the GMC, who have led the field in developing the role of the regulator within the healthcare sector, demonstrate amply the gradualist approach to the changes in attitude to reporting concerns about professional colleagues. 

4.	The GMC Functions Procedure and Disciplinary Jurisdiction, January 1970, in giving examples of the types of offences or misconduct raising disciplinary issues listed matters of personal behaviour before those of professional conduct: (1) abuse of doctor’s knowledge skill and privileges, (2) abuse of the relationship between doctor and patient, and then (3) disregard of personal responsibilities to patients. It is interesting to note that the paragraph on disregard of personal responsibilities to patients was one of the shortest in the general guidance that followed. 

5.	Essentially this position remained unchanged until August 1980 when the GMC published Professional Conduct and Discipline Fitness to Practise and negligent disregard by doctors for their professional responsibilities to patients for their care and treatment had moved to the top of the list. Interestingly, the same booklet in the guidance baldly stated the Council is not concerned with errors in diagnosis and treatment. That position remained unaltered until the booklet was republished in August 1983 when the guidance added the rider unless the doctor’s conduct in the case has involved such a disregard of his professional responsibility to his patients or such neglect of his professional duties as to raise a question of serious professional misconduct. The potential for ambivalence in the attitude of the regulator can be shown in another passage of the same publication, where, for the first time was included, in the context of canvassing, that the Council also regards as capable of amounting to serious professional misconduct - the deprecation by a doctor of the professional skill, knowledge, qualifications or services of another doctor or doctors.

6.	The republication of the booklet in April 1985 provided fuller guidance adding negligent disregard by doctors for their professional responsibilities to patients for their care and treatment, and in restating the principle above removed the negative from the sentence that the Council is not concerned with errors in diagnosis. This marked the first shift to positive obligations. In April 1987 for the first time a section called Disparagement of Professional Colleagues was included under Self Promotion Canvassing and Related Offences. Whilst it is correct that in the final paragraph it included reference to a doctor’s duty to report a colleague where the circumstances so warrant; it did so after warning doctors that disparagement of any other doctor, irrespective of whether this may result in his own personal advantage, may raise a question of serious professional misconduct. Other than a reference in the GMC Annual Report in December 1990 to emphasise the duty of doctors to take appropriate action when a colleagues performance may be deficient the guidance remained in substantially the same form. Beneath the guidance was added in bold however, gratuitous and unsustainable comment whether directly or by implication sets out to undermine trust in a professional colleague’s knowledge or skills is unethical. The revised guidance was repeated in the re-published booklet in December 1993 without the sentence above being in bold.
 
7.	The significant changes did not occur until the publication of Good Medical Practice in October 1995 under the heading your duty to protect all patients. It is worth setting out the unequivocal terms of the guidance you must protect patients when you believe that a colleague’s conduct, performance or health is a threat to them, and before taking action you should do the best to find out the facts. Then if necessary you must tell somebody from the employing authority or from the regulatory body. Your comments about your colleagues must be honest. If you are not sure what to do ask an experienced colleague. The safety of patients must come first at all times. 

8.	It follows from the above that the real change in GMC guidelines did not occur until the publication of Good Medical Practice. Before 1995 the language and context remained inaccessible. Doctors poorly understood that duty. The rider regarding disparagement of colleagues acted as a disincentive to doctors, who had legitimate concerns about being reported to the GMC for unfounded allegations. They were required to verify any referral by affidavit.  Indeed, the evidence before The Shipman Inquiry led to the conclusion that there was no significant change in doctors’ understanding until after the erasure of Dr Roylance from the register by the GMC in 1998 following the publication of the report of the Bristol Inquiry. 

9.	The year, 1998, is significant because it was also the date of the Public Interest Disclosure Act which gave employees the first statutory protection for reporting concerns. The preamble described it as: 
‘An Act to protect individuals who make certain disclosures of information in the public interest; to allow such individuals to bring action in respect of victimisation; and for connected purposes’. 

10.	The underlying purpose of the Act was both to extend employees’ rights to protection from victimisation and to promote openness and good governance. The logic was that if the raising of concerns becomes the norm, there is less likelihood of a breakdown in the relationship between employer and employee when a report is made, even if the report turns out to be ill-founded.
 
11.	The provisions of the Act created a three tiered disclosure regime under which employees dismissed for having reported a concern are entitled to have their dismissal automatically treated as unfair if the report meets certain criteria laid down in the Act where there has been a qualifying disclosure. To quote Lady Justice Smith in the report to The Shipman Inquiry ‘those criteria become progressively harder to satisfy according to the remoteness of the person to whom the concern is reported from the organisation about which the concern is raised.’

12.	There is a sliding scale of evidential burdens placed upon the employee whether disclosure is made, internally to an employer,  either to a person authorised by the employer’s whistleblowing policy to receive them directly or to the person with ‘legal responsibility’ for the malpractice in question,  externally to a prescribed regulator, or a wider disclosure is made. The prescribed regulators now include the Commission for Healthcare Audit and Inspection and the Commission for Social Care Inspection but not the GMC. At each stage the employee has to act in ‘good faith’, for which purposes the employee has to show that the dominant or predominant purpose of reporting the concern was the public interest; personal dislike of a professional colleague leading to a report will not qualify for statutory protection. 

13.	At the first tier, the employee has to have a ‘reasonable belief’ that the disclosure ‘tends to show’ one or more of the various types of malpractice, at the second tier, the reasonable belief must be that the information is ‘substantially true’, and the third tier depends (1) on the employee having the reasonable belief that his employer will ‘respond badly’ to the disclosure or he has already unsuccessfully raised his concern through the proper channels, (2) there is no personal gain and (3) it must be reasonable for all the circumstances. There are particular requirements where there are exceptionally serious failures which remain subject to the test of reasonableness defined by relevant criteria in the Act.

14.	The need for the Act is clearly shown by the entry on the website of the organisation, Public at Work Concern, which shows that in the first three years of the Act employees lodged over 1200 claims alleging victimisation for whistleblowing,  two-thirds of these claims were settled or withdrawn without any public hearing, at full hearings, 54% of claimants lost, 23% won under other employment or discrimination law and 23% won under the Act and the highest award made by a tribunal under the Act was £805,000, the lowest £1000 and the average £107,117.  

15.	Lord Justice Mummery - giving the judgement of the Court of Appeal - in its first consideration of the Public Interest Disclosure Act in ALM Medical Service v Bladon (2002) IRLR 807 said:
 “There are obvious tensions, public and private, between the legitimate interest in the confidentiality of the employer’s affairs and in the exposure of wrong. The enactment, implementation and application of the “whistleblowing” measures and the need for properly thought out policies in the workplace, have over the last three years, received considerable publicity from various quarters, including the valuable activities of an independent charity, Public Concern at Work, established in 1993 and experienced in providing assistance to both employers and employees.”
NHS bodies generally have in place whistleblowing procedures which are consistent with the Act.

16.	There were a number of issues addressed in The Shipman Report where Lady Justice Smith considered that there should be improvements in the operation of the Act within the healthcare sector. 
First, she considered that there should be changes to enable employees within the healthcare sector to raise concerns about the conduct or performance of a healthcare professional in another organisation. The most common situation would probably be where a concern arises where a hospital employee who is concerned about the treatment provided to a patient by a GP. The hospital employees will or should know of the policy for raising concerns operating within the hospital but may not know of the policy operating within the PCT or GP practice by which the patient has been treated. She suggested that local policies of co-operation between PCT’s and NHS Trusts could meet be constructed to cope with this situation.
b.	Second, the Act should be amended to substitute “reasonable suspicion” for “reasonable belief” as part of the requirement that before any disclosure can become a qualifying disclosure, it is necessary for the employee to have a “reasonable belief” that the information tends to show malpractice. The substitution would be beneficial where an employee has access to incomplete or second-hand information. Further that where disclosures are made to a ‘prescribed persons’ ` there should be a relaxation in the requirement that the test requires a ‘reasonable belief’ that the information disclosed and any allegation contained in it is ‘substantially true’. She drew attention to the fact that this may be desirable and appropriate when the information is a matter of first-hand observation but the position is different when the information is second-hand, perhaps based on a strong rumour or suspicion.
	
17.	The protection of the Act applies only to whistleblowing itself and not to the actions of an employee proving the concern was valid. The Court of Appeal in Bolton School v Evans supported the approach of the Employment Appeal Tribunal that the Act protects whistleblowers who reasonably believe the information tends to show something is wrong, not those who engage in unlawful activity who investigate the matter to establish that it is in fact wrong, in that case hacking into a  school computer. Although, Public Concern at Work suggest on their website that an internal whistleblower may, as an alternative, consider an external disclosure either to a regulator or wider disclosure to pursuing or proving the matter internally the increasing evidential burden may make it more difficult to qualify for statutory protection.

18.	This issue has particular resonance in disciplinary cases where the whistleblower is accused of breaching professional standards in seeking to establish that a particular concern is valid. The two most notable cases are Doran v General Teaching Council and Haywood v Nursing Midwifery Council. In both cases undercover filming was obtained by or on behalf of investigative journalists to prove that the concerns that had been raised were valid. They demonstrate the risks involved in healthcare or other professionals becoming involved in investigations leading to wider disclosure to the media of public concerns. I thought that you might find it interesting to look at one of those cases in some detail, the case of Haywood v NMC. Margaret Haywood was struck off the Register for breach of patient confidentiality on 16th April 2009.

19.	The background to the case was that Margaret Haywood, a Registered General Nurse, was employed in 2003 through a recruitment agency to work as a nurse advisor for the BBC Panorama programme during the production of their programme “the Carer’s Story” transmitted in 2003. 

20.	Following transmission of a Carer’s Story there was a significant public response. The BBC Panorama programme received between 4,000 and 5,000 calls and emails. Information was provided by members of the public who had concerns in relation to care provided in a number of different hospitals. As a result of the public response a decision was made to investigate standards of nursing care in hospitals and the hospitals that the most concerns were raised about were identified. 

21.	The Royal Sussex County Hospital (Brighton and Sussex University Hospitals NHS Trust) was one of the hospitals where families of patients had raised serious concerns about the standards of care their relatives had received.

22.	In 2004 Ms Haywood was approached by a producer of the BBC Panorama programme, Elizabeth Bloor, to work undercover in a number of hospitals. Once she agreed to work for the programme a protocol for filming was drawn up with input from Ms Haywood, a Consultant Geriatrician and BBC staff. The internal procedures of the BBC provided for permission to be obtained from the BBC Editorial Department for undercover filming in accordance with a written procedure. Following written applications, permission was obtained.

23.	Ms Haywood obtained shifts working as an agency nurse in five hospitals but identified exceptionally poor standards of care in the Royal Sussex County Hospital, in particular in the Peel and Stewart Ward. The ward is a 27 bed acute medical ward divided into two sections by a central corridor. The patients are treated for various conditions including respiratory disease, hypertension, acute confusion and diabetes. A large number of the patients are elderly. 

24.	Ms Haywood obtained work at the Royal Sussex County Hospital as a bank nurse, and worked regularly on the ward. Over the period between November 2004 and May 2005 she worked a total of 19 times on the ward. When she worked on the ward she used a concealed camera to film patients. Each day after the shift she took the tapes to a house rented by the BBC where she logged the footage that had been recorded. She also kept a diary of events. The footage was then taken to the BBC where editing took place. The number of people involved in the logging and editing process was extremely small. The diary and unused film were later destroyed.

25.	One other person employed by the BBC, an assistant producer, also obtained work in the Royal Sussex County Hospital in the catering department and worked on the ward and obtained additional undercover footage of the care provided on the ward. As she did not belong to any professional healthcare organisation it follows that she did not become subject to any external disciplinary proceedings.

26.	A number of patients were identified as being people who the Panorama team, including Ms Haywood, felt should feature on the programme. In each case either the patient, members of the family, or where there was no family, close friends were contacted by members of the team after filming had been completed. Patients who had been nursed by Ms Haywood, or members of their families, were visited by her and told that she had been filming patients whilst on the ward. She visited with another member of the Panorama team as part of the process by which they obtained consent. In one case the patient’s family was visited by other members of the Panorama team.  Where patients were incapable of giving consent, which was in most cases, steps were taken to identify members of the family, and where there were no members of the family, close friends who could provide permission to broadcast the film of the patients.

27.	All patients who featured on the programme did so after consent had been obtained from the patient, members of the family, or where there was no family, close friends. Other patients who appeared in the background on the programme were concealed so as to prevent their identification. 

28.	The Brighton and Sussex University Hospitals NHS Trust was informed by the BBC of the proposed documentary on 29 June 2005. The BBC screened the programme “Undercover Nurse” on 20 July 2005.

29.	Ms Haywood was dismissed by Brighton and Sussex University Hospitals NHS Trust following a disciplinary investigation and hearing. She took no part in the process. The Trust referred her to the NMC.
  
30.	In summary, Ms Haywood admitted that she had acted in breach of patient confidentiality but denied misconduct or that her fitness to practise was impaired. The NMC’s case was that Ms Haywood’s fitness to practise was impaired because she had breached patient confidentiality. The case was advanced on the basis that there were two strands to the breach of confidentiality: the first was filming patients without their consent and the second was allowing Panorama to use footage without first having sought consent of all those shown in the programme. 

31.	In relation to the claim that Panorama used footage of patients without having obtained consent the NMC relied on an anonymised letter received by the Trust dated 3 August 2000 that suggested a patient who had not been contacted by the programme makers had been shown on the programme in the corner of a ward and could be identified by his relatives. The patient was not identified on film during evidence. There was one further aspect to the NMC’s case: that Ms Haywood would have been filming during intimate procedures involving the patients.

32.	It was an important feature of this case that Ms Haywood’s good faith in raising a public interest concern and the truth of what she reported was not challenged in the course of the proceedings before the NMC nor was it suggested that she had been motivated by any personal financial gain. The criticism of her conduct leading to her being struck off the Register lay solely in the admitted breach of patient confidentiality filming patients undercover on the ward for the programme.

33.	The provisions of the NMC’s Code of Professional Conduct provided for the nurse’s responsibility to protect and support the health of individual patients and clients and the health of the wider community as well as to protect the confidential information of patients.  Ms Haywood’s argument on paper for the appeal centred on their being two separate obligations. 
a.	The first being a general obligation requiring the nurse to protect and support the health of the wider community in addition to her responsibilities to individual patients.
b.	The second being a specific obligation to protect the confidential information of individual patients which subject to certain safeguards is not be disclosed to third parties. However, the Code allowed for circumstances in which the disclosure of confidential information about patients without consent is in the public interest and overrides the prohibition on the disclosure of confidential information, “usually where disclosure is essential to protect the patient or client or someone else from the risk of significant harm”.
c.	It was argued that the requirement to protect and support the health of the wider community was consistent with the requirement that disclosure in the public interest could be made where it was essential to protect someone else from the risk of significant harm. The Code recognised that the disclosure of confidential information outside the hospital was capable of being in the public interest.

34.	There is some similarity between the Code and Act, I have previously described, in offering protection from dismissal and victimisation to workers who raise genuine concerns about malpractice in the workplace in a 3 tier system, disclosure to employers, external regulators and other external bodies, in the latter case wider disclosure to the media being permitted without pre-condition in what are described as exceptionally serious failures.  The Trust had in place a Public Interest Disclosures (Whistleblowing) Policy for employees which conformed to the PIDA.

35.	The Committee in its reasons recited the relevant part of the Code relating to disclosure, namely, “usually where disclosure is essential to protect the patient or client or someone else from the risk of significant harm, then, narrowed the requirement solely to individual patients and failed to go onto consider the risk of significant harm to persons other than the individual patient.  The Committee pursued a line of reasoning that as the broadcast of the film was not likely to take place until sometime later; the disclosure of confidential information could not be justified on the grounds that there was an immediate need to protect them. It did not go onto consider that the continuing failure to provide a proper standard of care to patients in the ward amounted to the risk of significant harm to someone else, namely, the future patients on the ward. 

36. 	It concluded that Ms Haywood “followed her role as a person engaged by the Panorama programme rather than her duties as a nurse” and that “she bought into the concept of making the film and suspended her obligations under the Code to protect and support the health of individual patients and clients by not making (sufficient) representations internally or externally in a way which would preserve patient confidentiality”. In each respect both as to “her duties as a nurse” and “suspending her obligations under the code”, it found that her undercover filming amounted to misconduct as a consequence of which her fitness to practise as a nurse had been impaired. In reaching the decision to strike Ms Haywood off the Register it concluded that the undercover filming was incompatible with her duties as a nurse.

37.	There was no issue that Ms Haywood was employed by the producer of the BBC Panorama programme with the specific purpose of investigating conditions within a number of specified hospitals about which complaints had been made concerning the care of elderly patients, and where appropriate, to undertake undercover filming of patients. The investigation took place in circumstances where there had been an actual, or perceived, failure to take remedial action on the part of the hospital. 

38.	However, it was argued that the ambit of the breach of confidentiality was significantly reduced by the protocol put in place by the producer of the programme. 	From Ms Haywood’s perspective, the significant limitations on the dissemination of the confidential information were that (1) she controlled the content of what she filmed undercover, (2) the filming was viewed by a restricted number of BBC employees, (3) consent was obtained from patients, members of families, or where there was no family, close friends before the film was broadcast, and (4) Ms Haywood’s diaries and the unused film was subsequently destroyed. Nevertheless, it was admitted that what she had done was in breach of patient confidentiality.

39.	The decision to strike Ms Haywood off the Register was also inconsistent with the NMC’s decision in Ndebele v NMC  [2008] where a nurse in similar circumstances who had carried out undercover filming for the Channel 4 programme Dispatches received a caution. The distinguishing feature of that case was that neither the nurse in question nor the programme makers sought the permission of patients filmed before it was broadcast.

40.	The case highlighted the difficulty that healthcare professionals are likely to experience where they take part in investigative journalism to expose malpractice. 
a.	Where an investigation is seeking to expose poor practice in circumstances where previous complaints and public concern had gone unheeded, an investigator brought into the organisation to expose malpractice, who is unlikely to pursue internal procedures for reporting concerns, or indeed external procedures for reporting concerns to a prescribed body, before obtaining the necessary information for wider disclosure to the media, is at risk of disciplinary sanction. In particular, this applies where evidence is obtained in breach of the internal or external disciplinary codes.
 b.	In the circumstances of Ms Haywood’s case, the undercover filming of patients on the ward was necessary to portray the standards of care that operated within the hospital at the relevant times. In order to obtain a true account of those conditions it was necessary for the filming itself to take place without the knowledge of the patients or their families at that time. There was no dispute that the filming accurately recorded the state of affairs on the ward.
c.	The unfortunate consequence of the decision to strike Ms Hayward off the Register was to send a warning to registrants and to the public more generally, that if registrants in good faith expose poor standards of care to the media they are at risk of losing their livelihood.

41.	Shortly before the hearing of the appeal against the decision to strike Ms Haywood’s name off the Register, the NMC conceded that the decision of the Committee had been wrong and agreed to substitute for the sanction a caution of 1 year backdated to the date of the hearing. 

42.	In the agreed statement that the RCN, on behalf of Ms Haywood, and NMC released to the press on the date scheduled for the hearing of the appeal the Chief Executive of the NMC said: 
"Raising concerns about poor standards of care is a difficult and brave step for any nurse or midwife to take and is vitally important in driving improvements in patient care. One of the lessons of Margaret Haywood's case is that nurses and midwives need clearer information about how to appropriately raise and escalate concerns in a way that is safe for patients and in a way that will not bring them into conflict with their code of conduct. 
We are currently developing guidance with patients' groups, the Royal College of Nursing, the Royal College of Midwives, UNISON, Unite/CPHVA and organisations such as Public Concern at Work on how nurses and midwifes should appropriately raise and escalate concerns. This will be published in the summer of 2010.”

43.	The evidence before The Shipman Inquiry was that reporting concerns by healthcare professionals about bad behaviour, incompetence or poor performance was not widely done. The evidence was that hospitals were still hierarchical and junior doctors and nursing staff continued to find it difficult to report because of fear for their professional careers. There is also the risk of conflict between the healthcare professionals and the bureaucracy which can lead to internal and in some cases external disciplinary action.  

44.	Clearly, the blunt instrument of internal disciplinary action is still used against healthcare professionals who raise uncomfortable truths to their employers. The case of Mr Niekrash, a consultant, who was represented recently by Russell Jones & Walker, is an example of where this can occur. Mr Niekrash, who was chairman of the Medical Staff Committee at Queen Elizabeth Hospital, Woolwich, was disciplined after repeatedly writing to managers about the closure of a urology ward at the hospital which he considered was an unjustified cut to services in the hospital. He had to take his case to an Employment Tribunal this year to secure his re-instatement.
 
45. 	More positively, a recent survey by Public Concern at Work of reporting concerns by nursing staff in 2008 on their website showed that 752 nurses responded voluntarily to a Public Concern at Work/ Nursing Standard survey on their experience of whistleblowing. The majority of the nurses who responded (58%) worked in a hospital and nearly two-thirds (64%) have worked for more than 6 years. 

46.	Overall, the survey demonstrated that the culture for raising patient safety concerns is improving and that most nurses will speak up even at some personal risk to themselves. The first reason given by nurses for not raising a patient safety concern is that nothing will be done. However, it is interesting that the other deterrents are fear of hostility from, and loyalty to colleagues rather than fear of disciplinary action by their employers. For example, two-thirds (68%) of nurses said they had a concern about a serious risk to patient safety in the last three years and almost all (87%) raised it and  77% of nurses said that the culture for raising concerns in their workplace is the same or better than it was three years ago. 

47.	One of the most interesting statistics was that most nurses want to make whistleblowing work locally with 96% saying they raised their serious concern internally. Only 4% of nurses raised their concern outside their workplace (e.g. Department of Health, regulator, patient or patient’s family) and none, perhaps wisely, raised their concern with the media. 

48.	Perhaps progress is being made and reporting concerns will continue to shed light on patches of darkness and increasingly be seen as neither treacherous nor scary.
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