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IQBAL V WHIPPS CROSS NHS TRUST
NO “LOST YEARS” CLAIM FOR INFANT CLAIMANT

1. On Tuesday, 20 November 2007, the Court of Appeal handed down judgment in the case of Iqbal v Whipps Cross Hospital NHS Trust in which the Defendant appealed against an award of £42,402 made by Sir Rodger Bell in respect of the “lost years” for the Claimant who was injured at birth.  The Court of Appeal allowed the Defendant’s appeal, and held that it was bound by its previous decision in Croke v Wiseman [1982] 1 WLR 71 in which the Court of Appeal had previously held that a claim for lost years damages is impermissible.

2. The facts were as follows.  The claimant was born on 4 March 1997. He was aged 9 at the date of the trial in December 2006. He suffered from dystonic tetraplegic cerebral palsy resulting from the defendant’s admitted negligence at the time of his birth. His agreed life expectancy was to age 41.   The trial was only concerned with the quantum of damages, and one of the disputed items was the claim for damages for the lost years. This was a claim for damages in respect of earnings which it was claimed, but for the defendant’s negligence, the claimant would have earned in the period from age 41 to age 65, at which age he would have retired. In respect of this claim the judge awarded the claimant £42,402 calculated by a multiplier of 6.36 applied to a multiplicand of £6,667 (the latter representing 1/3rd of the agreed net earnings of £20,000).
3. Giving the main judgment of the Court, Gage LJ stated that, in his view, the decision in Croke v Wiseman is not consistent with the decisions of the House of Lords in Pickett v BREL [1980] AC 136 and Gammell v Wilson [1982] AC 227. He said that if it is possible to assess prospective future loss of earnings for the lifetime of a young child, as indeed the parties had been able to do in respect of the claim for loss of earnings up to the Claimant’s expected date of death, it is quite possible to assess damages for the lost years, even allowing for the difficulty of assessing the surplus, and he did not regard difficulty of assessment as a good reason for disallowing such claims.  In his view, the effect of Pickett was to hold that claims for loss of earnings in the lost years are permissible and that such claims are not restricted to adult wage earners with dependants. A claim by the estate of an adult or adolescent wage earner without dependants can clearly be made, as shown by Gammell’s case.  He had no doubt that Pickett did not as a matter of principle rule out claims made by the estate of deceased young children. The decision does point to the difficulties of proof and assessment of such claims but those difficulties do not alter the underlying principle. 
4. However, it was not possible to distinguish Croke’s case.  The submission on behalf of the Claimant that Croke was a decision on its own facts was rejected.  Gage LJ held that the judgment of Griffiths LJ in Croke, with which Shaw LJ agreed, that claims for the lost years by a young child are not permissible was a statement of principle.  He said that, in his view, it was clear that Griffiths LJ regarded the absence of the prospective existence of dependants in the case of a young child as fatal to a claim for damages for loss of earnings in the lost years. and, accordingly, this must be interpreted as a holding of principle and not a matter of evidence to be considered when assessing such damages.
5. In those circumstances, the doctrine of “stare decisis applied” and the Claimant was unable to bring this case into any of the established exceptions.  The Claimant had argued that, in addition to the established categories deriving from Young v Bristol Aeroplane Co Ltd [1944] 1 K.B. 718, there is a further category where the Court of Appeal considers that its previous decision is “manifestly wrong”.  The Claimant further argued that Croke’s case was manifestly wrong and therefore within this category.  Having considered the authorities on “stare decisis” and the question whether there is a broad test of “manifestly wrong”, Gage LJ considered that he did not need to decide whether there was such a broad test for the purposes of this appeal, as Croke did not qualify, in any event.  He said: 
“However broad or narrow the test may be I am quite satisfied that in this case the court ought not to depart from the normal rule. Croke v Wiseman was decided after the court had been referred to both Pickett and Gammell. It is obvious from the judgments that the members of the court had heard full argument on those decisions. Although I have concluded that the decision is inconsistent with both Pickett and Gammell, I am not prepared to hold that the circumstances in this case are so rare and exceptional that this court is entitled not to follow it. Nor, even if permitted to do so, would I hold that the decision in Croke v Wiseman was manifestly wrong. I accept that this claimant may be reluctant to invest in the cost of an appeal to the House of Lords but in my judgment that is not a sufficiently strong reason to depart from the normal rule. In my view, the error, if error it be, must be corrected by the House of Lords.”
6. Leave to appeal to the House of Lords was granted and it remains to be seen whether the Claimant pursues such an appeal and, if he does so, whether he is successful.  In the House of Lords, it would be open to the Defendant to argue that Pickett was wrongly decided, and that the conundrum thrown up by Pickett would be adequately solved by allowing dependants to bring a claim in respect of their dependency after the death of the victim, even in cases where the victim has sued and obtained judgment in his lifetime, as foreshadowed by Lord Phillips in his judgment in Gregg v Scott.  This would remove the mischief which the decision in Pickett was intended to remedy, and make redundant all claims in respect of the lost years, whether for infants, adolescents or adults.

7. In the meantime, unless and until the House of Lords rules that Croke was wrongly decided, the effect of the decision of the Court of Appeal in Iqbal is that judges at first instance should disallow claims in respect of the Lost Years, and in this respect, HHJ MacDuff QC in Lewis v Royal Shrewsbury Hospital NHS Trust 29 January 2007 (unreported) had taken the correct course, and Sir Rodger Bell had fallen into error.
Martin Spencer QC

Hailsham Chambers

20 November 2007
[In Iqbal, Martin Spencer QC represented the Defendant, instructed by Hempsons]
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