HEALTHCARE REGULATORY TRIBUNALS ARE
on the cusp of non-compatibility with Article
6 of the European Convention on Human
Rights, in particular the requirement for an
independent and impartial tribunal.

The precariousness of their position is not
helped by the recentjudgments of the Court
of Appealin GMC v Meadow [2006] EWCA
Civ 1390 and GMC v Fatnaniand Raschid
[2007]EWCA Civ 46.

Panels heard by Privy Council

Until 1 April 2003 appeals from the General
Medical Council’s (GMC) disciplinary pan-
els were heard by the Privy Council. The
Privy Council had to consider the impact of
the Human Rights Act 1998 on the appellate
jurisdiction which it exercised. Article 6(1) of
the European Convention on Human Rights
guarantees that: “In the determination of his
civil rights and obligations or of any criminal
charge againsthim, everyoneis entitled toa
fair and public hearing within a reasonable
timeby anindependent and impartial tribu-
nal established by law.”

In Tehraniv UK Central Council for Nursing,
Midwifery and Health Visiting [2001] SLT 879,
Court of Session, Lord Mackay of Dru-
madoon held thata right of appeal to a court
of fulljurisdiction prevented a breach of Arti-
cle6(1). However, the right of appeal had to
be unrestricted, permitting a complete
rehearing of the case.

The Privy Council soon had to deal with
whether the GMC, which both prosecuted
and adjudicated upon doctors, was Article 6
compliant. In Ghoshv GMC[2001] 1 WLR
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1915, PC, Lord Millett stated: “The appeal is
by way of rehearing in which the Board is
fully entitled to substitute its own decision
for that of the Committee. The fact that the
appeal is on paper and that witnesses are not
recalled makes itincumbent upon the appel-
lant to demonstrate that some error has
occurred in the proceedings before the Com-
mittee or in its decision, but thisis true of
mostappellate processes.”

Lord Millett also stated that the Board’s
powers: “Arenot as limited as may be sug-
gested by some of the observations which
havebeenmadein the past. .. For these rea-
sons the Board will accord an appropriate
measure of respect to the judgment of the
Committee whether the practitioner’s fail-
ings amount to serious professional miscon-
ductand on the measures necessary to maintain
professional standards and provide adequate pro-
tection to the public. But the Board will not
defer to the Committee’s judgment more
thanis warranted by the circumstance
(emphasis added).” See also Gupta v GMC
[2002] 1 WLR 1691, where the Privy Council
had expressly set down atleast a change of
emphasis inits approach.

Jurisdiction passed to High Court
Under section 40 the Medical Act 1983 as
amended, jurisdiction passed to the High
Courton 1 April 2003. Initial judicial consid-
eration was given to the circumstances in
which the High Courtshould intervene, in
particular whether ithad to be shown that
the decision being appealed was “wrong” or
“clearly wrong”.

The Court of Appeal hasnow been given
two opportunities to shed light on the High
Court’sapproach. In GMC v Meadow [2006]
EWCACiv 1390 Auld L] (with whom both
otherjudges agreed on this point) analysed
the section 40jurisdiction at paragraphs 117
to 128. After (i) repeating that the courts will
give due deference to the views of the tribu-
nalbelow and (i) clarifying that the correct
test was simply whether the tribunal below
was “wrong”, without the need for any
adverbial emphasis, Auld L] tackled the
wider nature of the jurisdiction and whether
the appeal was a rehearing or a review.

Lacking in clarity
The answer is disappointingly lacking in
clarity. Auld L] stated that the appealisa
rehearing. Aswehave seen above, italways
was. However, Auld L] then stated at para-
graph 127 that for practical purposes there
was little difference between a rehearing and
areview anyway. His conclusion was:“Itall
depends on the nature of the disciplinary tri-
bunal, theissues determined by it under
challenge and the evidence upon which it
relied in doing so, how the High Court
should approach its task of deciding whether
the decision of the tribunal was, as provided
by Civil Procedure Rules (CPR) 52.3(a)
“wrong”,and, whether on the way to reach-
ing such a conclusion, it draws, pursuant to
CPR52.4 “any inference of fact which it con-
sidersjustified on the evidence”.

The Court of Appeal’s second examina-
tion of the appellate jurisdiction was in GMC
v Fatnaniand Raschid [2007] EWCA Civ 46.



Worryingly for those who represent doctors,
this decision appears tobe an attempt (and
willno doubtbe relied upon as such by those
who represent the GMC in the higher courts
onappeal) to give undue deference to the
views of the original tribunal.

Laws L] extracted two strands from the
existing jurisprudence. The first was stated
tobe “the reputation or standing of the pro-
fession rather than the punishment of the
doctor” (para 18). This will come asnews to
the GMC, which regards itself first and fore-
most as being concerned with the protection
of members of the public and patients. More-
over, in selecting a passage in support which
drew heavily on the observations of Sir
Thomas Bingham MR in Bolton v Law Society
[1994] 2 A1l ER 486, a case concerned with the
regulation of solicitors, Laws L] did not cite
(if they were indeed mentioned to him in
argument atall) the important observations
of Collins ] about the differences between
doctors and lawyersin CHREv GMC &
Southall [2005] EWHC 579 (Admin) and Giele
v GMC[2005] EWHC 2143 (Admin).

In the former case CollinsJ stated: “It fol-
lows thatin my view testimonials can in the
case of doctors be accorded greater weight
than in the case of solicitors. The requirement
of absolute honesty so that there canbe
absolute trustin a solicitor is obviously of
paramountimportance. Thathe maybea
good solicitor is obviously something to be
taken into account, but the publicinterestin
him being able to continue to practise isnot
soimportant. Thus testimonials which estab-
lish that a doctor is, in the view of eminent
colleagues and of nursing staff who have
worked with him, one who is not only com-
petentbut whose loss to the profession and
tohis potential patients would be serious
indeed can, in my opinion, be accorded sub-
stantial weight.”

LawsL]’s second strand was stated to be
“the need in consequence to give special
place to the judgment of the specialist tribu-
nal.”

Itisa common misconception among
those who do not practise regularly in disci-
plinary tribunals (but who may nonetheless
represent such tribunals or adjudicate upon
them on appeal) that the tribunals are
manned by expert professionals, even by
professionals in the area of specialism of the
defendant. They arenot. Itappears tobe
GMC policy to try toinclude on a Fitness to
Practise panel one professional from the
defendant’s own area of specialism.

This apparent policy is notalways putinto
practice. Universal, however, is the require-
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ment for atleast onelay member tobe
included on each panel. In practice there will
usually be two lay members on a panel of
four or five. Even the chair maybealay
member (a matter which at the Shipman
Inquiry concerned Dame Janet Smith, who
felt that the chair should be legally quali-
fied). Regular practitioners will have experi-
ence of cases where the panel comprises a
majority lay membership. Itis fundamen-
tally inappropriate to seek to label such tri-
bunals as specialist or professional. In fact,
the courtis inno worse position than the lay
membership of any panel to determine the
issuesinvolved;indeed, ajudge of the High
Court ought tobe in a significantly better
position.

No-one would support the right of mur-
derous, sexually predatory or even down-
rightincompetent doctors to practise their
profession. Theissue, however, is how alle-
gations against those doctors are deter-
mined. Thus, no one would presumably
dispute the right to an accused doctor toa
fair hearing before anindependentand
impartial tribunal.

Disciplinary tribunals

Disciplinary tribunals are staffed by a mix-
ture of professionals and lay members. Lay
members often have similar positions on
various different tribunals. Although
described as “lay”, they often have a back-
ground within a specificinterest group, such
as patients’ rights groups. Panel members
are “trained” by the same organisation
which prosecutes and adjudicates (often by
trainers who also prosecute). They constitute
a panel drawn from appointees or delegates
of the very same body which brings the pros-
ecution and which devises and promulgates
the guidance which forms the basis of the
charge. They allow “sanction bids” from the
prosecutor. Although tribunals have inde-
pendentlegal advice, thelegal assessor’s
views are notbinding and are not uncom-
monly rejected.

There arelegitimate concerns about the
adjudicatory function of healthcare discipli-
nary tribunals as constituted. The sooner the
adjudicatory functionis hived off, the better.
Those concerns are only magnified if the
High Court appears to show itself tobe
unwilling to entertain appeals, or to whittle
down the ambit of any such appeal until itis
near defunct. Whereas courts were tradition-
ally disinclined to allow appeals from disci-
plinary tribunals (the modern relic of that
disinclination still exists in the “due defer-
ence” argument), the passing of the Human
Rights Act 1998 allowed a welcome re-exam-
ination of the appellate jurisdiction.

No cause for optimism

The recentjudgments of the Court of Appeal
in Meadow and in Fatnani give no cause for
optimism on the part of healthcare profes-
sionals and their representatives that the
High Court will be prepared to offer any but
a cursory reconsideration of the issues before
the original tribunal.

This fear is best summarised by citing
Laws L] in Fatnani, who stated: “The
approach [these strands] commend does not
emasculate the High Court’s role in section
40 appeals: the High Court will correct mate-
rial errors of fact and of course of law and it
will exercise ajudgment, though distinctly
and firmly a secondary judgment, as to the
application of the principles to the facts of the
case.”

If this passage is used by prosecutors and
Courts tonarrow the ambit of whatinlaw
should be an untrammelled right of appeal
by way of rehearing (albeit without oral evi-
dence), thenitis not only healthcare profes-
sionals who will lose out; the regulatory
system generally will surely be the poorer.
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