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CLAIMS AGAINST INSURERS AND INSURANCE BROKERS: PROBLEMS AND PITFALLS FOR CLAIMANTS, INSURERS, AND INSURANCE BROKERS
‘Between the Devil and the Deep Blue Sea’
A talk by Simon Wilton of Hailsham Chambers

A Scenario
Match Ball Plc (“MBP”) is a company which makes footballs.  It is the leading supplier of footballs for international football games.  They are faster and flightier than any other leading ball and they don’t wobble out of the keeper’s hands.  They are endorsed by a well-known goal-keeper.  MBP has commercial premises in the West Midlands where it makes the balls.  In 2009 it is gearing up for a major commercial opportunity in 2010, of which some of you may have heard.  It has bought in a large quantity of manufacturing equipment which, because of constraints on available space, it is storing in shipping containers in a yard.  The containers are properly secured and alarmed.  In October 2009 its Managing Director, who is anxious to reduce costs, asks its insurance broker (“the Broker”) to try and arrange commercial risks cover for the following year, including business interruption insurance, at a lower rate than is currently being paid with Old Stalwart Plc, a recognised domestic insurer.  
The Broker obtains an appetising quotation from Barge Pole Plc (“Barge Pole”), a new insurer which is under-cutting its rivals in the search for market share but which is also gaining a reputation for tight-fistedness when it comes to paying claims.  The Broker, who last visited MBP’s premises some years ago and who has rather lost touch with what it is up to, is not informed of the presence of equipment in the containers in the yard.  He completes the proposal form as agent for MBP without making any reference to the containers when asked “whether any equipment or stock is stored outside the main premises in a separate store room or similar location”.  MBP is shown the proposal form but does not notice the omission.  
The MD, who signs the form, does notice a further question asking whether any director or officer of the company or any member of that person’s immediate family has any conviction for matters other than driving offences.  He chooses not to mention the small matter of his son’s overseas conviction for football hooliganism which the son received in the preceding year.  The son does not work in the business.  The policy is issued without further incident.  It contains cover for burglary and business interruption losses.  But there is an exclusion to cover for “stock or equipment held in the open”.  MBP’s attention was not drawn to that clause.
The inevitable happens.  There is a burglary and the manufacturing equipment is stolen from the containers.  Production grinds to a halt and MBP is unable to fulfil an order to supply a major football tournament.  The tournament organisers look elsewhere for their balls.  As well as the loss of its equipment MBP sustains major trading losses including the loss of the opportunity to benefit from follow-on orders after the tournament is complete.  It also faces a claim from the tournament organisers who have had to procure their balls elsewhere at a higher price.  
MBP notifies the Broker of the incident and the Broker informs Barge Pole.  Barge Pole send round a loss adjuster who reports that the equipment was kept in shipping containers in the yard.  Barge Pole reviews the proposal form and writes avoiding the policy as the storage of equipment in the containers was not notified to insurers via the proposal form.  They say nothing about the exclusion for “stock or equipment held in the open”.
MBP intimates a claim against the Brokers but they contend that Barge Pole is trying it on as underwriters would not have regarded such information as material and would have insured on the same terms in any event.  They say MBP should sue Barge Pole.
MBP is desperate.  The lack of insurance proceeds is making a bad situation worse.  The business founders and is only able to continue on a reduced scale with a much reduced profit.

MBP sues Barge Pole and the Broker.

On thinking further about the case the Broker recollects the conviction of the MD’s son for football hooliganism and realises that the MD of MBP may have been economical with the actualité in that respect.  The Broker wishes to use that information if he can.

Legal principles and their application
(1) As between MBP and Barge Pole

- An insurer is entitled to avoid the policy if there was a material misrepresentation in the proposal form and/or if there was a failure to disclose material information, provided, in each case, underwriters were induced to insure as a result: see Pan Atlantic Insurance Co Ltd v Pine Top Insurance Co Ltd [1995] AC 501 and Assicurazioni Generali v Arab Insurance Group (BSC) [2002] EWCA Civ 1642; [2003] Lloyd’s Rep IR 131.  
- It does not matter if the non-disclosure was unintentional or non-negligent and it is irrelevant the undisclosed or misrepresented matters had nothing to do with the eventual claim.

- Material information is information which “would influence the judgment of a prudent insurer in fixing the premium, or determining whether he will take the risk”: sections 18(2) and 20(2) of the Marine Insurance Act 1906.  An objective test.  
- Inducement is a matter which concerns the particular underwriters who wrote the risk.  Insurers must show that but for the relevant non-disclosure or representation they would not have entered the contract or would not have done so on the same terms.  They do not have to show it was the sole effective cause of them doing so.
- The exclusion from cover: a question of construction.  

- What will insurers have to pay if they lose? Traditionally, the insurance proceeds plus interest.
- Compound interest too? Sempra Metals Ltd v IRC [2007] UKHL 34; [2008] 1 AC 561.

- What of consequential losses?  Traditional view: no because caused by impecuniosity or because amounts to a claim for damages for the late payment of damages: Sprung v Royal Assurance (UK) Ltd [1999] 1 Lloyd’s Rep IR; The Italia Express [1992] 2 Lloyd’s Rep 281.

 - Is the law on the move?  Rix LJ: PNBA lecture on 21 April 2009.  The Law Commission.

(2) As between MBP and the Broker
- The general duties of brokers when procuring insurance, completing a proposal form, presenting the risk, and advising on policy terms well established: see authorities such as McNealy v The Pennine Insurance co. Ltd [1978] 2 Lloyd’s Rep 18, Youell v Bland –Welch (Superhulls No. 2) [1990] Lloyd’s Rep 431 at 445 (Phillips J), and the FSA Insurance Conduct of Business Handbook.

- The duties will typically include:

(1)
a duty to make enquiries of the insured so as to attain an up-to-date understanding of his business and what his insurance needs are: in an appropriate case this might require the broker to visit the insured’s premises;

(2)
a duty to find suitable cover, if it is available, or report to the insured if not;

(3) 
a duty to check carefully that any policy recommended meets the insured’s requirements;
(4)
a duty to advise the insured about the requirements of the insured’s duty of good faith ie the disclosure of material matters (and the avoidance of any misrepresentations);

(5)
a duty to apprise the insured of salient terms of the cover offered or procured, especially any unusual or potential onerous clauses.
- Note the importance of advice about the obligation to make proper disclosure: see Nicholas Jones v Environcom [2010] EWHC 759.  David Steel J. held that a broker must:

(1) 
advise his client of the duty to disclose all material circumstances;

(2) 
explain the consequences of failing to do so;

(3) 
indicate the sort of matters which ought to be disclosed as material (or arguably so);
(4) 
take reasonable care to elicit matters which ought to be disclosed but which the client might not think it necessary to mention.
- The broker’s duty may also oblige him to protect the insured from unnecessary disputes: First National Commercial Bank v Barnet Devanney [1999] Lloyd’s Rep PN 908.  
- There may be a duty to warn of a particular insurer’s financial strength or propensity to dispute claims: a duty “to take reasonable care that the policy was underwritten by responsible and solvent persons”: per Cockburn CJ instructing the jury in Hurrell v Bullard (1863) 3 F&F 445.
- Causation:  

- may be argued that cover on commercial sensible terms would not have been available;
 
- if uncertainty about what might then have happened there may be a ‘loss of a chance’ discount: Allied Maples Group Ltd v Simmons & Simmons [1995] 1 WLR 1602;  

- it is only if there would have been no insurer prepared to offer cover on commercially sensible terms and the insured would have run the risk uninsured that this kind of causation defence will succeed outright: see O&R Jewellers Ltd v Terry [1999] Lloyd’s Rep IR 436 and Cee Bee Marine Ltd v Lombard Insurance [1990] 2 NZLR 1;
- arguments that cover, if obtained, would inevitably have been avoided or that an insurer would have declined to pay come what may can also defeat the claim, but are more frequently dealt with as a ‘loss of a chance’ issue: Fraser v Furman [1967] 1 WLR 898 and Dunbar v A&B Painters Ltd [1986] 2 Lloyd’s Rep 38.  
- Loss: normal measure is the value of the insurance payment foregone: Dunbar v A&B Painters [1986] 2 Lloyd’s Rep 38: 
“the learned Judge rightly directed himself that the measure of damages to which the [insured] would be entitled against the brokers ...would be that sum which would put the [insured] in the same position as they would have been had the policy of insurance been valid”.  

- Possibility of a ‘loss of a chance’ discount if there is uncertainty whether cover would ultimately have been available/a payment would ultimately have been made.

- Interest will run, possibly compound interest.

- Possibility of a claim for consequential losses: Ramwade Ltd v WJ Emson Co. Ltd [1987] RTR 72; Lagden v O’Connor [2003] UKHL 64; [2004] 1 AC 1067; Arbory Insurance Group v West Craven Insurance Services [2007] PNLR 23.  
- Possibility of  a claim even if insurers are obliged to pay?  May only be a partial recovery from insurers.  May be uncompensated losses including by way of costs.  May be consequential losses referable to the late payment.

Miscellaneous points
· Typically no scope for a contribution claim between insurers and brokers: Royal Brompton Hospital NHS Trust v Hammond [2002] UKHL14, [2002] 1 WLR 1397.  
· Possibility of an assignment of the claim against insurers.

· Brokers may be able to argue loss caused by giving up against insurers, or at least a failure to mitigate: Mander v Commercial Union [1998] Lloyd’s Rep IR 93 at 148-9, and First National Commercial bank v Barnet Devanney [1999] Lloyd’s Rep PN 908. 
· An insured who wins against one defendant will usually be able to pass on the costs of suing the other where the act of suing the other was a reasonable and foreseeable consequence of the losing defendant’s wrongful act: so said Scott LJ in The Tiburon [1992] 2 Lloyd’s Rep 26, at 35.  But scope for manoeuvring about costs....  

7

