[image: image1.jpg]chambers





THE ACCIDENT LINE PROTECT CASES

STOP PRESS
1. This morning, the Court of Appeal (Sir Anthony Clarke MR, Dyson and Jackson LJJ) handed down judgment in what have generally been referred to as the Accident Line Protect (ALP) test cases, reported as Tankard v John Fredericks Plastics Ltd [2008] EWCA Civ 1375
.  The decision is a long-awaited gloss on the finding in Garrett v Halton Borough Council [2006] EWCA Civ 1017 that the referral of work from a claims management company gave rise to a declarable interest under Reg. 4(2)(e)(ii) CFA Regulations 2000, so that a failure to declare that interest rendered the CFA unenforceable.

2. The ALP scheme is well known to personal injury and costs practitioners.  It is primarily a provider of ATE insurance, which it does with the endorsement of the Law Society.  Its insurance is only available through solicitors who are members of ALP’s panel.  It is a requirement of membership that an ALP policy be issued in every applicable case.  ALP also offers referrals of cases to firms on its panel, but generally not in very large numbers.  The principal purpose of the scheme remains the provision of ATE insurance, and in this respect the scheme differs from the “claims farming” schemes with which the Courts have previously been concerned.  

3. The Defendants in the test cases argued that all of the following benefits to member firms of the ALP scheme constituted declarable interests:

(a) The requirement per se to issue an ALP policy in every relevant case (exclusivity).

(b) The receipt of referred cases.

(c) Rebated membership fees, depending on the number of policies issued.

(d) Ancillary services, such as training, marketing, administrative support, advice and continuing professional development.

The Decision
4. In a single judgment, the Court held:

(a) For the purposes of Reg. 4(2)(e)(ii) CFA Regulations 2000, a solicitor has an interest if (para 13):

“a reasonable person with knowledge of the relevant facts would think that the existence of the interest might affect the advice given by the solicitor to his client” 

(b) The ALP scheme does not automatically give rise to a declarable interest in every single case (para 24).  

(c) Exclusivity (which had already been held to be a legitimate feature of ATE schemes in Rogers v Merthyr Tydfil [2006] EWCA Civ 1134) will not per se (i.e. in the absence of anything else, such as referrals of work) give rise to a declarable interest (paras 24-5)

(d) The ancillary services – described as “odds and ends” – do not give rise to a declarable interest (para 34)

(e) The provision of referrals may give rise to a declarable interest, depending on the facts.  In the three test cases, there was no declarable interest, because (para 20):

(i) The firms did not have the same close relationship with ALP that the solicitors in Garrett had with Ashley Ainsworth; and

(ii) The firms were not dependent on referred cases from ALP.  In the individual cases, those referrals provided between 0.15% and 4.57% of the firms’ turnover.

(f) Similarly, whether the rebated membership fee gives rise to an interest depends on the facts.  In the three cases it did not, because the rebate would constitute “a minute fraction of turnover” (paras 32-3).

5. Despite finding that in none of the three test cases was there an interest to declare, the Court went on to make some (obiter) observations about the information which must be provided where there is a declarable interest:

(a) It is not enough just to say that there is an interest.  Consumer protection requires some description of the nature of the interest (paras 37-9).

(b) Contrary to what was said by the Court in Garrett, it is not a sufficient declaration of an interest in a referral scheme simply to tell the client that the solicitor is obliged to recommend the policy.  The solicitor must also tell the client the nature of the benefits to the solicitor in remaining a member of the scheme “with sufficient clarity for the client to understand what they are and to be able to assess their significance” (para 43).

(c) There is not a clear disclosure of the interest where the client is told in one place that there is an interest, but told in another place (for example, the CFA itself), that there is no interest (para 45).

6. The Court further observed that a failure to declare an interest as they define it would be material.  This is perhaps unsurprising.

Commentary
7. The decision represents an attempt to distinguish “acceptable” from “unacceptable” referral schemes.  The Ashley Ainsworth scheme in Garrett appears to be a good example of the latter.  This is a distinction which many Judges have attempted to make, but it has now been put on a firm judicial footing.

8. However, the decision leaves several questions answered, including:

(a) How does a Judge decide whether a new scheme is “acceptable” or “unacceptable”?  Will it depend on whether its business is primarily the provision of insurance or primarily claims farming?

(b) What degree of dependency on referred work will give rise to a declarable interest under an “acceptable” scheme?  The Court at one point in its judgment used the expression “very significant dependence on the scheme for a firm’s revenue” (para 21).  But is there an argument that exceeding the 20% limit on revenue from a single source suggested by the old Introduction and Referral Code raises at least a presumption of dependency?

(c) Can a firm receiving work under an “unacceptable” scheme avoid an interest by showing that very little of their income derived from that source?  And if so, how little?

(d) Will it be enough for a solicitor to say that he recommended the policy because he thought it was a good policy, rather than because of his obligations under the scheme?  And if so, how does this square with the observation in Garrett that an interest exists quite apart from the solicitor’s own state of mind?  

(e) Can the Court’s reasoning be applied to direct financial benefits, such as a commission?  

(f) Where the client is given conflicting information about an interest, does a single inaccurate statement give rise to a breach, or should the Court consider the overall weight of the declarations?

9. The (obiter) decision not to follow the (obiter) comments in Garrett to the effect that it would not be enough to tell the client that the solicitor was obliged to recommend the policy may come as a surprise to many.  Contrary to what was thought post-Garrett, compliance with the Conduct of Business Rules 2001 may well not ensure compliance with the CFA Regulations.  

10. Yet again the Court expressed its hope that the end of satellite litigation over costs and CFAs in particular might be in sight, but yet again it looks as if there is as much to argue about after the decision as there was before it.

Michael Pooles QC appeared for the Claimant in Jones.

Alexander Hutton appeared for the Defendant in Jones.
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� The other test cases being Hibberd v Fawcett Old Ltd and Jones v Attrill.
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